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LEGAL ADVISORY NOTICE!!
OPEN ACCESS TO DOWNSTREAM FACILITIES UNDER THE PIA

By Akabogu & Associates (info@akabogulaw.com)

A key feature of the new Petroleum Industry Act (The Act) is its institutionalization of
free market principles for the midstream and downstream petroleum markets. The Act
thus empowers the Nigerian Midstream and Downstream Regulatory Authority (“the
Authority™) to promote competition and private sector participation as well as identify,
investigate and prevent abuse of dominant positions and restrictive business practices
in the industry.

An area where the Act's inclination to market-driven economics is most evident is the
provision for open and third party access to midstream and downstream facilities.
Section 32(g) for instance requires the Authority to develop open access rules
applicable to petroleum liquids, natural gas transportation pipelines, terminal facilities
and bulk storage facilities. Section 32(0) also mandates the Authority to ensure third
party access to facilities under gas processing licenses, transportation pipelines and
transportation networks where such facilities are operated for account of the owner.

An open access regime is one which requires major facilities” owners (typically pipelines
or storage facilities) to agree to the use of such facilities by third parties, in exchange
for cost reflective (transit or storage) fees. Such regimes encourage the development of
smaller operations whose sizes may not justify the cost of dedicated midstream or
downstream facilities or infrastructure.

For smaller downstream players and prospective new entrants into the industry, these
provisions are heartwarming as they potentially eliminate a major entrance barrier into
the business. Established players with major strategic facilities such as pipelines, large
tank farms and terminal concessions must also be mindful of them; as even prior to
the development of specific open access rules, the Authority may still within the general
ambit of the Act investigate and sanction any anti-competitive behavior.

Anti-competitive behavior relevant to downstream operations usually take the form of
preferential treatments with regards to pricing, berthing or discharge operations in
favor of subsidiary or affiliated firms or even members of cartel-like groups. The
legislative intent against such practices under the PIA is clear. While further rules are

anticipated from the Authority to provide guidance on open access rights of relevant
operators, it is advised that the existing provisions of the Act may be enough to found

claims or liability as the case may be.

This apinion is prepared by Akaboagu & Associates, 3 spacialist w firm for petraleum, maritime and
internationa! frade faw in Nigeria. For further information contact Dr. Emeka Akabogu
(emeka@akabogulaw. com).

€} Akabogu and Associates, 2022 W: www akabogulaw.com. E: info@akabogulaw com.
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*Average gasoline prices around the Africa: =N=525.59 or $1.26 USD as at 28 FEB. 2022
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*Average diesel prices around the Africa: =N=485.98 or $1.17 USD as at 28 FEB. 2022
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COVID-19 CASE UPDATE
2 NEW CASES CONFIRMED

7™ March 2022
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